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Memorandum: 

TO THE PANDEMIC RESPONSE AND MANAGEMENT BILL, 2020 

Economic and Social Rights Centre (Hakijamii) is a national NGO d u l y  registered in 

2007 under the National NGOs Act. The organization works with marginalized groups 

to support them to claim and realize their Economic and Social Rights and improve 

their livelihoods. Having been in existence for over a decade, the organization has 

made substantial contribution towards economic & socio- cultural Rights policies, and 

cut a niche in amplifying the voices of marginalized communities in Kenya to claim 

their rights. The Organization’s thematic areas are Land, Housing and Litigation, 

Education, Health, Water & Sanitation and Policy Research & Budget.  

Pursuant to the proposal of The Pandemic Response and Management Bill, 2020 by 

the Ad-Hoc Committee on COVID-19 Situation in Kenya, and subsequent call for 

submission of memorandum, we do hereby tender our submissions and address you 

as follows. 



The occurrence of pandemics has a wide-reaching impact on people’s human 

rights, including economic, social and cultural rights, largely due to the measures put 

in place by the government to contain or control the spread of their infection.  

Some of the measures exacerbate existing structural inequalities, further undermining 

the economic, social and cultural rights of vulnerable groups. During such 

emergencies, economic, social and cultural rights realization and fulfilment such as 

health, education, social security and housing, as well as eradicating discrimination 

and reducing inequalities in the enjoyment of these rights remain the state’s legal 

obligation, and we applaud the Senate Ad-Hoc Committee on the COVID-19 

Situation for the proposal of the Pandemic Response and Management Bill, 2020 to 

provide a framework for the effective response to and management of a pandemic. 

We shall seek to address ourselves to the specific Policy and Regulatory Measures as 

hereunder; 

1. Tenancy agreements 

2. Labour relations  

3. Contractual obligations  

4. Social safety nets  

5. Interpretation  

The motive of this law is noble and it basically provides a legal framework for the 

national and country governments to respond the pandemics. It contains detailed 

provisions of the same including structural and financial details. This is 

commendable. 

Recommendations; 

1. The definition of pandemic as ‘an infectious disease across international 

borders’ is very wide. For example, simple diseases such as common cold, 

and even more serious ones such as HIV, may fall under the definition of 

pandemic. This may open up the law to misinterpretation. There needs to be 

an adequate and comprehensive definition of ‘pandemic’. 



2. The Bill seems punitive to landlords. The assumption that is evident is that, a 
majority of landlords have an upper hand over tenants, an assumption which 
is not necessarily true. There are many landlords who had already been 
faced with serious financial challenges before the outbreak of a pandemic. 
To subject such a landlord to such a proposed law would mean that such 
landlords would face devastating financial crisis.  

3. While the law certainly protects employees and guarantees them job 
security, it offers struggling employers no solution. The law protects employees 
from termination during a pandemic period. There is an agreement that 
employers should not terminate staff due to the pandemic, but the wording 
of the bill is open to abuse. An employee who is terminated due to reasons 
other than the pandemic may find a loophole from the wording of this 
clause.  

4. The Bill lacks soundness in its provisions on contractual obligations. It generally 
states that where a party cannot meet its contractual obligations due to the 
pandemic, then some sort of relief is given under the proposed law. This 
doesn't consider the already existing remedial measures such as force 
majeure which are already part of contract law. Through this Bill, the 
Parliament oversteps its mandate by interfering in private contractual 
matters. The court which is the right forum to discuss issues of contractual 
obligations have in the past upheld the principle of sanctity of contracts. By 
including this provision, the principle of sanctity of contracts would be 
compromised. The principle of sanctity of contracts means that the court 
recognizes that its role is not to negotiate contractual terms for the parties.  

5. It is necessary to introduce a separate hotline to report all abuses in relation 

to renting and attempts to forcibly evict tenants on a private lease, who 

have no protection due to the non-conclusion of the lease agreement and 

verbal agreement on housing conditions. 

6. Many groups of people are usually disproportionately affected by a 

pandemic. Such groups of people may include, but not limited to people 

living in poverty, people living in rural and urban informal settlements, persons 

with disability, workers from the informal economy, and women who are 

doing unpaid care work among others; and measures taken during a 

pandemic might hinder their right to livelihood, food and education, thus it is 

of utmost importance to define these vulnerable groups of people in the 

proposed law. 



We welcome an opportunity to highlight our memorandum by way of oral 

submissions on this matter as we trust that the Senate Committee shall promptly and 

adequately respond to these proposals. 

Yours Faithfully, 

 

Pauline Vata 

 

Executive Director 

 

 


